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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 10 
(T.D. 85-66) 


Customs Regulations Amendments Relating To Cancellation of 
Temporary Importation Bonds; Delay of Effective Date 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of delay of effective date. 


SUMMARY: By a final rule document published at T.D. 85-40 in 
the Federal Register on March 12, 1985 (50 FR 9797), §§ 10.38 and 
10.39, Customs Regulations (19 CFR 10.38, 10.39), were amended. 
The amendments, which were to become effective on April 11, 1985, 
would have eliminated the requirement that Customs officers ex- 
amine merchandise imported temporarily under bond or under an 
A.T.A. carnet, before exportation, and to supervise the exportation 
process in order to have the temporary importation bond or carnet 
cancelled. Proof of exportation would have been verified by docu- 
mentary evidence ordinarily submitted to Customs. 

It has now been determined that while these amendments would 
ease Customs workload and be of some benefit to importers, the 
changes could have compromised enforcement efforts. As this 
would not be advisable, the effective date of T.D. 85-40 is delayed 
indefinitely and no amendments will be made to §§ 10.38 and 10.39 
at this time. 


EFFECTIVE DATE: EFFECTIVE DATE: April 10, 1985. 


FOR FURTHER INFORMATION CONTACT: Arnold Sarasky, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8648). 
Dated: April 5, 1985. 
WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, April 10, 1985 (50 FR 14093)] 
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(T.D. 85-67) 
Cancellation of Customs Approved Public Gauger 


Notice is given pursuant to the provisions of Section 151.43, Cus- 
toms Regulations (19 CFR 151.43), that the approval of Maritime 
Surveys International, Incorporated, P.O. Box 1186, Marrero, Lou- 
isiana 70073, to gauge imported petroleum and petroleum products 
in all Customs Districts in accordance with the provisions of Sec- 
tion 151.43, Customs Regulations, is cancelled. 

Dated: April 9, 1985. 


Technical Section, Technical Services Division. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 175 


Receipt of Domestic Interested Party Petition Concerning Tariff 
Classification of Certain Fuel Grade Ethanol 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; so- 
licitation of comments. 


SUMMARY: Customs has received a petition submitted on behalf 
of several domestic interested parties with respect to Customs de- 
termination that certain fuel grade ethanol imported from several 
Caribbean Basin countries may qualify for duty-free entry under 
the Caribbean Basin Economic Recovery Act (CBERA). The peti- 
tioners contend that the ethanol is currently incorrectly classified 
under the CBERA as being eligible for duty-free entry into the US. 
They believe that the beverage grade ethanol transformed to fuel 
grade ethanol in the Caribbean Basin countries is not subjected to 
a “substantial manufacturing process” and does not produce a 
“new or different article of commerce’. Therefore, they believe the 
duty prescribed for ethanol in the tariff schedules should be col- 
lected. This document invites comments addressing the correctness 
of the current classification. 


DATE: Comments must be received on or before June 10, 1985. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, Room 2426, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-8237). 


FOR FURTHER INFORMATION CONTACT: Harold Singer, Clas- 
sification and Value Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-2938). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Pursuant to section 516, Tariff Act of 1930, as amended (19 
U.S.C. 1516), a domestic interested party petition has been filed 
with respect to Customs determination that certain fuel grade eth- 
anol imported from several Caribbean Basin countries may qualify 
for duty-free entry under the Caribbean Basin Economic Recovery 
Act (CBERA; 19 U.S.C. 2701). The product at issue, ethyl alcohol 
(ethanol) imported for use as a fuel, is classified under item 901.50, 
Tariff Schedules of the United States (TSUS; 19 U.S.C. 1202), at a 
rate of duty of 60¢ per gallon. (This 60¢ per gallon duty is in addi- 
tion to a 3% ad valorem duty on ethanol for nonbeverage purposes 
from item 427.88, TSUS). However, some ethanol may enter the 
U.S. free of duty since Customs has ruled that the transformation 
of beverage grade ethanol from a non-beneficiary country to motor 
fuel ethanol in a beneficiary country through azeotropic distillation 
is sufficient to make the motor fuel ethanol a product of the benefi- 
ciary country for purposes of the CBERA. 

The petitioners contend that fuel grade ethanol is not a new or 
different article of commerce from beverage grade ethanol as the 
only significant difference in the composition of the two is their 
water content. It is argued that azeotropic distillation is not a sub- 
stantial manufacturing process. The azeotropic method of distilla- 
tion involves adding benzene or some other chemical to 190 proof 
ethanol and then heating the mixture so that the benzene will va- 
porize and carry away most or all of the water in the mixture. This 
results in ethanol of a higher proof. 

The possibility that importers will import ethanol free of duty is 
the result of two previous Customs ruling letters. In Customs letter 
CLA-2 CO:R:CV:V, 553209 HS, September 12, 1984, it was stated 
that an article is substantially transformed for tariff and related 
purposes when, as a result of a substantial manufacturing or proc- 
essing operation, a new or different article of commerce emerges 
having a name, character, or use which is distinct from the article 
or material from which it is transformed. Applying this definition, 
it was determined that azeotropic distillation is a substantial proc- 
essing operation and fuel grade ethanol was a different product 
from beverage grade ethanol. 

In Customs letter CLA-2 CO:R:CV:VS, 071693 TL, January 3, 
1984, it was determined that General Headnote 3(a), TSUS, would 
afford duty-free entry to 199+ proof alcohol that had been pro- 
duced from 180-190 proof alcohol after azeotropic distillation per- 
formed in the U.S. Virgin Islands. 





U.S. CUSTOMS SERVICE 


CoMMENTS 


Pursuant to § 175.21(a), Customs Regulations (19 CFR 175.21(a)), 
before making a determination on this matter, Customs invites 
written comments from interested parties on the classification 
issue. 

The domestic interested party petition, as well as all comments 
received in response to this notice, will be available for public in- 
spection in accordance with the Freedom of Information Act (5 
U.S.C. 552), § 1.6, Treasury Department Regulations (31 CFR 1.6), 
and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), between 
the hours of 9:00 a.m. and 4:30 p.m. or normal business days, at the 
Regulations Control Branch, Headquarters, U.S. Customs Service, 
1301 Constitution Avenue, NW., Room 2426, Washington, D.C. 
20229. 


AUTHORITY 


This notice is published in accordance with § 175.21(a), Customs 
Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: April 2, 1985. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 1, 1985 (50 FR 14250)] 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-1068) 


FREEPORT MINERALS Co. (FREEPORT-McMoran, INC.), APPELLANT U. 
UNITED STATES, APPELLEE, AND CHEVRON CANADA RESOURCES 
LtTp. AND CHEVRON CHEMICAL CorpP., INTERVENORS 


(Decided April 3, 1985) 


Harvey M. Applebaum, Covington & Burling, of Washington, D.C., argued for ap- 
pellant. With him on the brief were David R. Grace and Richard E. Neff, and Albert F. 
Rothwell, Freeport Minerals Company of New York, New York, of counsel. 

Sheila N. Ziff, Commercial Litigation Branch, Department of Justice, of Washing- 
ton, D.C., argued for appellee. With her on the brief were Richard K. Willard, 
Acting Assistant Attorney General, David M. Cohen, Director and Velta A. Meln- 
brencis, Assistant Director. 

John M. Peterson, Donohue & Donohue, of New York, New York, argued for inter- 
venors. Joseph F. Donohue, was on the brief for intervenors. 


Appealed from: U.S. Court of International Trade. 


Judge Boe. 
Before Smitu, Nies, and BIsseE.x, Circuit Judges. 


Smit, Circuit Judge. 

In this antidumping case, the United States Court of Internation- 
al Trade dismissed as untimely the action of appellant Freeport 
Minerals Company (Freeport), seeking judicial review of the revoca- 
tion of an antidumping finding on elemental sulphur from Canada 
manufactured and exported by Chevron Canada Resources Ltd. and 
imported by Chevron Chemical Corp., intervenors (Chevron). We 
reverse. 


ISSUES 


The first issue before this court is whether the lower court erred, 
as a matter of law, in holding that Freeport’s action challenging 
the determination by the International Trade Administration (ITA) 
of the Department of Commerce to revoke part of an antidumping 
finding as to Chevron was untimely.’ The second issue is whether 


! Freeport Minerals Co. v. United States, 583 F. Supp. 586 (Ct. Int’l Trade 1984). 


472-278 0 - 85 - 2 
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the trial court erred in holding that Freeport’s action constituted a 
collateral attack on that court’s order of June 10, 1983,? and hence 
was precluded. Finally, we examine whether Freeport’s action was 
precluded under a theory of laches. 


BACKGROUND 


On July 23, 1982, there appeared in the Federal Register an ITA 
notice entitled: ‘Elemental Sulphur from Canada; Final Results of 
Administrative Review of Antidumping Finding.”* In this notice 
ITA announced the final results of its administrative review, pur- 
suant to law,‘ of an antidumping order on elemental sulphur from 
Canada, which order had been outstanding since 1973. Although 
ITA’s findings with regard to three Canadian companies, one of 
which was intervenor Chevron, were that these companies had not 
been selling elemental sulphur at less than fair value in this coun- 
try for the relevant period, ITA exercised its discretion not to issue 
a determination to revoke the antidumping order with regard to 
these three companies. Instead, ITA postponed action on these com- 
panies’ requests for revocation in an attempt to “arm-twist” them 
into encouraging another Canadian company, of which they were 
significant shareholders, to provide ITA long-sought data concern- 
ing an unrelated issue. 

Chevron challenged the ITA’s determination to postpone revoca- 
tion and the lower court held that ITA’s postponing action on the 
revocation request was “based on a ground neither reasonable nor 
related to the subject matter of plaintiffs’ application.”’ 5 According- 
ly, the trail court remanded the case, with an order that ITA 
submit within 30 days a new “determination * * * in accordance 
with the * * * findings previously made.” ® Freeport did not par- 
ticipate in Chevron’s challenge in any way. 

On June 1, 1983, ITA transmitted to the clerk of the court below 
a brief letter entitled “Final Results of Redetermination of Partial 
Revocation Pursuant to Court Remand, Chevron Standard, Ltd., et 
al. v. United States, Court No. 82-8-01175.” In this letter ITA ex- 
pressed its “intent to revoke the antidumping finding on elemental 
sulphur from Canada with regard to Chevron Standard, Ltd. with- 
out regard to Chevron’s participation in [the unrelated issue].” ITA 
attached to the letter a 2-page statement entitled ‘Remand Deter- 
mination * * * Pursuant to Remand Order * * *” in which it con- 
cluded: 


? Chevron Standard Ltd. v. United States, No. 83-55, slip op. (Ct. Int’l Trade June 10, 1983). 

347 Fed. Reg. 31,911 (1982). See 19 U.S.C. §§ 1673 et seg. (1982) for statutory provisions concerning imposition 
of antidumping duties, which are imposed upon products imported into the United States after the required 
proceedings have shown that the imported goods are being, or are likely to be, sold in the United States at less 
than fair value and an industry in the United States is being materially injured, or threatened with material 
injury, by reason of such imports. 19 U.S.C. § 1673. All further statutory citations are to title 19 of the U.S. 
Code, unless otherwise noted. 

‘Section 1675 (aX1). 

5 Chevron Standard Lid. v. United States, 563 F. Supp. 1381, 1384 (Ct. Int’l Trade 1983). 

* Id. See part 2 infra more fully quoting the order. 
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Accordingly, in light of the fact that, (1) there have been no 
Chevron sales at less than fair value from the date of withhold- 
ing, April 1, 1973, through the date of the last period of De- 
partmental examination, February 8, 1979, (2) the appropriate 
representations have been filed with the Department as re- 
quired by 19 CFR 353.54, and (3) the fact that the Department 
is aware of no other circumstance in respect to Chevron which 
might prompt the Department not to invoke its revocation dis- 
cretion at this time, it is concluded that a ial revocation of 
the finding should be issued in respect to Chevron. 

Upon receipt of appropriate authorization by the Court of 
International Trade in this matter, an appropriate Federal 
Register notice will be prepared and published containing the 
details of the Court’s remand directive and our actions in re- 
spect thereto. 


Shortly thereafter, On June 10, 1983, the trail court issued an 
order affirming this remand determination.’ 

Finally, on September 9, 1983, ITA published in the Federal Reg- 
ister a notice entitled: “Elemental Sulphur from Canada; Partial 
Revocation of Antidumping Finding.* This notice explained in part 
that: “On June 10, 1983, the Court affirmed the remand determina- 
tion of the Department.” ° It is this notice which is the basis for 
Freeport’s challenge in the lower court, which dismissed Freeport’s 
action as untimely and a collateral attack, as discussed further 
below. 


OPINION 
1. Timeliness of Appeal 


Freeport contends that the lower court erred in not holding that 
the September 9, 1983, ITA notice of partial revocation was a deter- 
mination made under the authority of section 1675 so as to start 
the time running under section 1516a(aX2) for Freeport to com- 
mence an action contesting any factual findings or legal conclu- 
sions upon which ITA based the determination. Instead that court 
held that the determination which Freeport should have chal- 
lenged to attack the underlying finding of no sales at less than fair 
value was that which ITA had made over a year previously, on 
July 23, 1982, when it published its “final results” of administra- 
tive review. We must first examine and set forth the relevant pro- 
visions of this complex statute. 

Judicial review in antidumping proceedings is provided for in 
section 1516a which states in pertinent part: 

§ 1516a. Judicial review in countervailing duty and anti- 


dumping duty proceedings 
(a) * * * 


7 Chevron Standard Ltd., No. 83-55. 
*48 Fed. Reg. 40,760 (1983). 
9 Id. 
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* * * * * 


(2) Review of determinations on record 
(A) In general 
Within thirty days after the date of publication 
in the Federal Register of— 
(i) notice of any determination described in 
clause (ii), (iii), (iv), or (v) of subparagraph (B), 
or 
(ii) an antidumping or countervailing duty 
order based upon any determination described 
in clause (i) of subparagraph (B), 
an interested party who is a party to the proceed- 
ing in connection with which the matter arises 
may commence an action in the United States 
Court of International Trade * * * contesting any 
factual findings or legal conclusions upon which 
the determination is based. 
(B) Reviewable determinations 
The determinations which may be contested 
under subparagraph (A) are as follows: 
* * * o* * 


* * * 


(iii) A determination under section 


1675 of this title. 


Since neither the July 23, 1982, nor the Septemer 9, 1983, ITA 
notice are antidumping or countervailing duty orders under section 
1516a(aX2XAii), we must look to section 1516a(a\(2A\i) which pro- 
vides for review of factual findings or legal conclusions within 30 
days after publication of notice of a described “determination.” The 
pertinent section 151l6a(a\2)(B\iii) references a determination 
under section 1675. Thus, we must focus upon section 1675 to 
decide whether the Government and Chevron are correct that Free- 
port had to seek review of the 1982 determination in order to chal- 
lenge any adverse factual findings or legal conclusions set out 
therein within 30 days of its publication, as held by the lower 
court. 

Section 1675, “Administrative review of determinations,” encom- 
passes the following ITA actions: 


§ 1675. Administrative review of determinations 
(a) Periodic review of amount of duty 
(1) In general 
At least once during each 12-month period begin- 
ning on the anniversary of the date of publication of a 
countervailing duty order under this subtitle or under 
section 1303 of this title, an antidumping duty order 
under this subtitle or a finding under the Antidump- 
ing Act, 1921, or a notice of the suspension of an inves- 
tigation, the administering authority, after publication 
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¢ — of such review in the Federal Register, 
shall— 

(A) review and determine the amount of any net 
subsidy, 

(B) review, and determine (in accordance with 
paragraph (2)), the amount of any antidumping 
duty, and 

(C) review the current status of, and compliance 
with, any agreement by reason of which an inves- 
tigation was suspended, and review the amount of 
any net subsidy or margin of sales at less than 
fair value involved in the agreement, 

and shall publish the results of such review, together 
with notice of any duty to be assessed, estimated duty 
to be deposited, or investigation to be resumed in the 
Federal Register. 
(2) Determination of antidumping duties 
For the purpose of paragraph (1B), the administer- 
ing authority shall determine— 

(A) the foreign market value and United States 
price of each entry of merchandise subject to the 
antidumping duty order and included within that 
determination, and 

(B) the amount, if any, by which the foreign 
market value of each such entry exceeds the 
United States price of the entry. 

The administering authority, without revealing confi- 
dential information, shall publish notice of the results 
of the determination of antidumping duties in the Fed- 
eral Register, and that determination shall be the 
basis for the assessment of antidumping duties on en- 
tries of the merchandise included within the determi- 
nation and for deposits of estimated duties. 


* * * * * * 


(c) Revocation of countervailing duty order or antidumping 
duty order 
The administering authority may revoke, in whole or in 
part, a countervailing duty order or an antidumping duty 
order, or terminate a suspended investigation, after review 
under this section. Any such revocation or termination 
shall apply with respect to unliquidate entries of merchan- 
dise entered, or withdrawn from warehouse, for consump- 
tion on and after a date determined by the administering 
authority. 


The dispute arises because of the unusual nature of the 1982 
notice,!° in which ITA found no sales at less than fair value by 


10 47 Fed. Reg. 31,912 (1982). 
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Chevron (and others), but did not make a determination of revoca- 
tion as to Chevron.!! As stated in that notice: 


With regard to the other three firms the Department now 
finds that all sales by Gulf Oil Canada, Chevron Standard, and 
Hudson’s Bay Oil and Gas were made at not less than fair 
value. However, the Department is postponing action on these 
companies’ applications for revocation. [Emphasis supplied.] 


In the Chevron suit the lower court treated the 1982 notice as the 
publication under section 1675(aX1) of a “determination * * * to 
postpone action” on Chevron’s application for revocation. 
Freeport contends that it would have made no sense and would 
have wasted judicial and legal resources for it to have sought 
review upon publication of the 1982 notice postponing revocation 
for the purpose of challenging the finding that Chevron had not 
been selling elemental sulphur at less than fair value, because the 
end result of review at that time was favorable to Freeport. As a 
domestic producer, Freeport’s concern was and remains continu- 
ation of the antidumping order against Chevron and the Canadian 
companies. It wasn’t until ITA’s 1983 notice revoking the order re- 
gardng those companies that Freeport believed it was aggrieved. 
The Government and intervenor Chevron counter that the 1982 
notice, although it postponed revocation constituted the final ad- 
ministrative review of the antidumping finding for the period 
under review and subsumed all factual and legal conclusions upon 
which it was based. In other words, with the exception of the post- 
ponement of the revocation, the 1982 notice of final administrative 
review was negative to Freeport, because it evaluated Freeport’s 
contentions and found no sales at less than fair value. Freeport 
should have challenged these specific findings at that time, the 
Government and Chevron urge, instead of waiting until a year 
later when, based upon the very same findings, the ITA partially 
revoked the order. In other words, in Chevron’s and the Govern- 
ment’s view, these specific findings became unchallengeable 30 
days after publication of the 1982 notice. In this case the lower 
court used the term “determined” in characterizing ITA’s conclu- 
sion that there were no sales by Chevron at less than fair value. 
The view that all findings or determinations adverse to either 
party had to be the subject of an action within 30 days of publica- 
tion in 1982 parses the case too finely. As a general rule, the pre- 
vailing party in a proceeding may not appeal the proceeding just 
because he disagrees with some of the findings or reasoning. If this 
were not so, appellate courts would be swamped with theoretical 


11 Interestingly, the record shows that when ITA issued notice of partial revocation as regards the same anti- 
dumping finding and certain other Canadian companies, ITA stated that the action was under §§ 1675(aX1) and 
(c). “Notice of Final Results of Administrative Review and Partial Revocation of Antidumping [sic] Finding,” 47 
Fed. Reg. 3811, 3813 (1982). Freeport did challenge that action in the lower court, which assumed jurisdiction 
and addressed the case on the merits. Freeport Minerals Co. v. United States, 590 F. Supp. 1246 (Ct. Int’l Trade 
1984). 

12 Chevron Standard Ltd., 563 F. Supp. at 1381. 
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disputes. '* Similarly, since the end result of the 1982 notice was fa- 
vorable to Freeport, there was no point in its challenging the ITA 
then. Chevron, for example, might have lost before the lower court 
and postponement of the revocation might have continued until the 
next ITA review, to Freeport’s benefit. '* 

Further, the effect of the lower court’s decision setting aside the- 
determination to postpone action effectively renders the question of 
whether Freeport should have sought court review in 1982 moot. 
Under that court’s remand, the ITA made a new determination 
under section 1675 based on the same findings.'* We view the pub- 
lication of the 1983 notice as a publication of that determination as 
required under section 1675(a).'® 

Finally, in further support of its contention that the 1982 notice 
subsumes all the factual and legal findings upon which the 1983 
notice was based, the Government relies upon Royal Business Ma- 
chines, Inc. v. United States, 669 F.2d 692 (CCPA 1982). That case 
differs from the one at hand, however, because there the importer 
could and should have challenged the findings underlying an anti- 
dumping order because not only the findings but also the order 
were adverse to the importer. By contrast and as we have repeated, 
the July 1982 notice was favorable to Freeport because it postponed 
the adverse action—revocation of the order. 

In sum, our statutory analysis leads us to hold that the 1983 ITA 
notice was publication of a determination to revoke under section 
1675, and therefore was reviewable under section 1516a(a)(2)B)(ii). 
Further, the findings underlying that determination are reviewable 
as provided in section 1516a(aX2A i). Accordingly, the lower court 
erred in holding that Freeport’s action was untimely. 


2. Collateral Attack 


Freeport also urges that the lower court erred in holding that 
Freeport’s action challenging ITA’s September 9, 1983, notice con- 
stitutes a collateral attack on that court’s order of June 10, 1983, 
affirming ITA’s remand determination. Before examining more 
closely this order, we examine the trial court’s instructions prior to 
it, beginning with those of May 3, 1983, to ITA upon remand: !” 


13 Perhaps a more apt litigating analogy would be to the final judgment rule, whereby, with certain statutory 
and judicial exceptions, a party may not appeal a federal district court decision until it is final. 28 U.S.C. 
§§ 1291-1292. Viewed in this context, Chevron’s challenge to ITA’s determination to postpone, based on an unre- 
lated matter, would appear akin to an interlocutory appeal under the collateral order doctrine. Cohen v. Benefi- 
cial Indus. Loan Corp., 337 U.S. 541 (1949). We are cautious, however, in applying any such general litigating 
precepts to this case, which is governed by the precise and peculiar statutory framework herein dissected. 


The Government concedes that Freeport would not have been able to challenge the adverse sales-at-less- 
than-fair-value findings of the 1982 notice in an action intervening upon Chevron’s appeal, based on Fuji Elec. 
Co. v. United States, 595 F. Supp. 1152 (Ct. Int’l Trade 1984). 

13 See part 2 infra setting forth the pertinent part of the lower court’s remand. Specifically, that court ordered 
ITA to “make a determination” upon remand, absent the unrelated issue and in accordance with the facts ascer- 
tained previously. 

‘6 Any other view would void the action for noncompliance with the statute. 

"7 Chevron Standard Ltd., 563 F. Supp. at 1384. 
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Accordingly, the within proceedings are remanded to the 
ITA for reconsideration of the final results of the administra- 
tive review conducted by it insofar as it relates to the plaintiffs 
and, absent consideration of the conduct on the part of Cansu- 
lex [the unrelated issue], make a determination in the final re- 
sults of its administrative review in accordance with the facts 
ascertained from its investigation of the dumping findings pre- 
viously made relating to sales at not less than fair value by the 
plaintiffs. 

The determination made by ITA in its reconsideration shall 
be submitted to this court within a period of thirty (30) days 
from and after the date of entry of the within Order. 


Consequently, on June 1, 1983, the ITA sent the lower court the 
letter and memorandum mentioned in the “Background” section 
above. ITA conveyed this letter only to the trial court and did not 
serve it on the parties. The memorandum portion of that letter 
stated in pertinent part: 


[Since] the Department is aware of no other circumstances in 
respect to Chevron which might prompt the Department not to 
invoke its revocation discretion at this time, it is concluded 
that a partial revocation of the finding should be issued in re- 
spect to Chevron. 


Upon receipt of appropriate authorization by the Court of 
International Trade in this matter, an appropriate Federal 
Register notice will be prepared and published containing the 
details of the Court’s remand directive and our actions in re- 
spect thereto. 


Finally, the trial court, upon receipt and review of ITA’s June 1 
letter, declared on June 10: '* 


It 1s HEREBY ORDERED that the Remand Determination made 
by the Department of Commerce, International Trade Adminis- 
tration, under date of June 1, 1983, be and is hereby affirmed. 


The parties differ as to what the lower court’s June 10 order af- 
firmed. The Government and Chevron urge the correctness of the 
lower court’s view, that the order affirmed ITA’s determination in- 
cluding the facts ascertained from its dumping investigation and 
relating to sales at not less than fair value, and that this order is 
res judicata. In its own words, “[t]he [lower] court confirmed the 
ITA determination on remand revoking the antidumping duty 
order.” 1? 

Freeport counters that, since the only issue previously brought 
before the lower court was the propriety of ITA’s attempted “arm- 
twisting,” the lower court in its June 10 order was only confirming 
that, upon remand, ITA had indeed behaved itself by complying 
with the court’s instructions to reconsider the antidumping review 


8 Chevron Standard Ltd., No. 83-55. 
"9 Freeport Minerals Co., 583 F. Supp. at 590. 
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absent the unrelated issue. Freeport emphasizes that the ITA was 
still free, upon remand, to exercise its discretion not to revoke for 
any other unanticipated and valid reason. 

Once again, Freeport has the better of the argument. First of all, 
it strains judicial credulity to believe that the lower court did 
indeed affirm an agency letter, a letter not even served upon any 
of the parties. More importantly, the contents of that letter ex- 
pressed ITA’s intent to the court to revoke the antidumping order, 
and the court’s June 10 order confirmed that a revocation as re- 
gards Chevron should be issued. In other words, the reviewing 
court was granting the agency the green light to proceed with pub- 
lication of its determination to revoke, now that the arbitrary and 
capricious aspect of the proceeding had been eliminated. At no 
time did the lower court consider the full substance of the revoca- 
tion, including its factual findings, because those were never ex- 
pressly before it. The challenged action, determination of revoca- 
tion, was merely a possibility in 1982; it was not until ITA’s Feder- 
al Register notice of September 9, 1983, that the determination of 
revocation was published and final. 

Intervenor Chevron advances the idea that, once the lower court 
assumed jurisdiction of Chevron’s challenge to the 1982 ITA notice, 
the court never lost jurisdiction over the case. Accordingly, all of 
ITA’s subsequent actions upon remand were taken pursuant to the 
court’s authority, not under ITA’s statutory authority in sections 
1675 and 1516, according to Chevron. 

This contention—in effect, that ITA abandons the carefully 
wrought statutory scheme of the antidumping law once it returns 
to a case upon remand—flies in the face of Congress’ detailed and 
painstaking efforts to create a procedurally precise and substan- 
tively valid avenue of relief for domestic producers confronting un- 
fairly traded (dumped) imports. Certainly neither ITA nor the 
courts are free to abandon the statutory framework when a case is 
remanded. Congress has granted the lower court broad powers of 
relief, including authority to issue “orders of remand,” ” but no- 
where has it granted that court authority to assume control of an 
agency case, once that case has come to it for judicial review, and 
retain control over it regardless of the statutes which the agency 
must follow.?! 

In sum, the lower court’s holding on collateral attack suffers 
from the same fault as the timeliness issue. Having had no previ- 


2028 U.S.C. § 2643(cX1). We note for purposes of comparison that our predecessor court, the Court of Claims, 
frequently fashioned relief requiring, after remand, that counsel advise the court by letter to the trial judge of 
the status of the remand proceedings, and that proceedings before the Court of Claims be stayed for a stated 
period from the date of remand. See, e.g., Blake Constr. Co. v. United States, 597 F.2d 1357, 1360 (Ct. C1. 1979). 

21Cf. Roquette Freres & Roquette Corp. v. United States, No. 83-137, slip op. (Ct. Int’] Trade Dec. 21, 1983), in 
which the lower court retained jurisdiction over an action challenging an antidumping order, while it remanded 
the material injury determination of the International Trade Commission for redetermination and return to the 
court within 60 days. That situation differs from the one here, in which, upon remand, the ITA expressed its 
intent to revoke, the lower court concurred, and several months later ITA published in the Federal Register an 
official revocation. Both cases are similar in that the agencies, in reconsidering their determinations upon 
remand, did so within their prescribed statutory boundaries. 
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ous opportunity to attack the determination of revocation as to 
Chevron, Freeport cannot be charged with collaterally attacking 
the court’s June 10, 1983, order.?* Accordingly, we reverse the 
lower court’s holding that Freeport is precluded from maintaining 
this action by the court’s June 10, 1983, order. 


3. Laches 


Finally, the Government contends that Freeport should be 
barred from challenging the ITA’s September 1983 notice on the 
grounds of laches. This theory founders on the same rock of confu- 
sion as that of the preceding two theories—namely, that Freeport 
should have sought review of the 1982 order. 

The order of the court below dismissing Freeport’s appeal is re- 
versed, and Freeport may proceed accordingly. 


REVERSED 


22Cf. Bethlehem Steel Corp. v. United States, 742 F.2d 1405 (Fed. Cir. 1984), in which the court held timely 
filed a domestic steel manufacturer’s challenge to an ITA countervailing duty order, reversing the lower court’s 
holding that it was untimely. This court examined carefully both the Federal Register titles of ITA’s determina- 
tions and the substance and logic of those determinations to reach its conclusion, which concerned a provision of 
the complex statutory procedure related to, but not the same as, that here. 
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FRANK E. ALLEN, PLAINTIFF v. DONALD T. REGAN, SECRETARY OF 
THE TREASURY, WILLIAM VON RAAB, COMMISSIONER OF CUSTOMS, 
AND U.S. Customs SERVICE, DEFENDANTS 


Court No. 84-11-01655 
Before REsTANI, Judge. 
OPINION AND ORDER 
[Motion to dismiss denied; judgment for plaintiff.] 
(Dated March 28, 1985) 


Barnes, Richardson & Colburn (James S. O’Kelly) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office and John J. Mahon, United States 
Department of Justice, Civil Division, for defendants. 


REstTAnl, Judge: On April 15, 1981, plaintiff passed the examina- 
tion for a license as a customhouse broker, a key step in the proc- 
ess to obtain a license. The next step was an investigation into 
plaintiff's integrity and financial responsibility which the United 
States Customs Service (“Customs”), through its district director in 
Cleveland, Ohio, purported to begin immediately. To date, some 
four years later, no decision has been issued. Plaintiff now seeks a 
court order compelling defendants to render a decision on his appli- 
cation, or alternatively, a judgment overturning the alleged con- 
structive denial of the license. 

Defendants have moved to dismiss this action for lack of jurisdic- 
tion alleging that no denial of the license has occurred and that 
such denial is a prerequisite to suit predicated on the jurisdictional 
basis of 28 U.S.C. § 1581(g) (1982).! Alternatively, defendants seek 
summary judgment dismissing this case. 


1 28 U.S.C. § 1581(g) (1982) states: 
(g) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to 
review— 
(1) any decision of the Secretary of the Treasury to deny or revoke a customhouse broker's license 
under section 641(a) of the Tariff Act of 1930; and 
(2) any order of the Secretary of the Treasury to revoke or suspend a customhouse broker’s license 
under section 641(b) of the Tariff Act of 1930. 


18 
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The court finds defendants’ jurisdictional defense without merit. 
This is exactly the type of situation which is appropriate for judi- 
cial review and which Congress intended to be judicially reviewed. 
Whether jurisdiction is technically proper under 28 U.S.C. § 1581(g) 
is irrelevant because § 1581(i4) (1982)? is clearly intended to pro- 
vide a jurisdictional basis if § 1581(g) does not suffice. The proposi- 
tion that this court is not empowered to review whether Customs is 
justified in waiting four years or more to decide a relatively simple 
matter, such as licensing an individual, is untenable. If, as defend- 
ants contend, there is no jurisdiction, is untenable. If, as defend- 
ants contend, there is no jurisdiction under § 1581(g) because no 
constructive denial may be recognized under that section, plain- 
tiffs remedies under § 1581(g) are manifestly inadequate. In such a 
situation, § 1581(i) will provide the basis of jurisdiction. Cf. United 
States v. Uniroyal, Inc., 69 CCPA 179, 687 F.2d 467 (1982). 

Having found that it has jurisdiction, the court finds that plain- 
tiff is entitled to a prompt decision on its application. It is clear 
that Customs had the right to require further investigation after 
questions as to plaintiff's suitability were raised in a proceeding in 
district court under 19 U.S.C. § 1592. See 19 CFR § 111.14(e) (1982). 
It is also clear that there are no statutory or regulatory time limi- 
tations placed on such an investigation, but the regulations neces- 
sarily imply some limits, so as not to render the entire process 
meaningless. Furthermore, Customs may have been justified ini- 
tially in postponing a full scale investigation in order not to breach 
an order staying discovery in the § 1592 proceeding, but there is no 
stay now in effect which would excuse further delay. 

Defendants state that they wish no time constraints put upon 
their investigation because they do not wish to duplicate effort 
which will be exerted in responding to discovery in the related dis- 
trict court case. This is not a persuasive reason for continued delay. 
Civil penalty and forfeiture actions proceed at a very different pace 
from that ordinarily expected in a licensing application investiga- 
tion. Whether or not plaintiff has a right to a license, he certainly 
has a right to a decision on a license application. At the very least, 
19 CFR Part 111 (1984) gives him that right. 

The court finds no merit in plaintiff's request for attorney’s fees. 
The court also finds that there is no ground for the award of a li- 
cense to plaintiff on the facts involving the delay in rendering a 
decision. 

2 28 USC. § 1581(i) (1982) states: 

(i) In ition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of 
this section and subject to the exception set forth in subsection (j) of this section, the Court of International 
Trade shall have exclusive jurisdiction of any civil action commenced against the United States, its agen- 
cies, or its officers, that arises out of any law of the United States providing for— 

(1) revenue from imports or tonnage; 
(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the 
raising of revenue; 
(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
the protection of the public health or safety; or 


(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of 
this subsection and subsections (a)-(h) of this section. 
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This court is empowered to grant equitable relief. See 28 U.S.C. 
§ 2643(cX1) (1982). Accordingly, defendants are directed to complete 
their investigation pursuant to 19 CFR Part 111 within 90 days of 
judgment in this matter, and within 30 days of completion of that 
investigation, to provide plaintiff with a decision with regard to his 
license application. 

Plaintiff is directed to provide the court with a draft judgment 
order within 10 days. 


(Slip Op. 85-40) 
SEASIDE REALTY CoRP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-12-01778 


Before Forp, Judge. 

MEMORANDUM OPINION AND ORDER 

[Defendant’s motion to dismiss granted.] 

(Decided April 3, 1985) 

Mandel and Grunfeld (Steven P. Florsheim and Frank J. Desiderio) for the plain- 
tiff. 

Richard K. Willard, Acting Assistant Attorney General; David R. Cohen, Direc- 
tor, Commercial Litigation Branch (Kevin C. Kennedy and Francis J. Sailer) for the 
defendant. 

Forp, Judge: The factual background in this action establishes 
that on August 6, 1984 the United States Customs Service in San 
Juan, Puerto Rico seized sixty-two sea containers of green unroast- 
ed coffee, alleged to be valued at $5,000,000. The government on 
September 9, 1984 filed a civil action in the District Court of 
Puerto Rico seeking forfeiture of said merchandise pursuant to 18 
U.S.C. § 545 and 19 U.S.C. § 1592 (hereinafter referred to as § 545 
and § 1592). The “notice of seizure” issued by the Customs Service 
alleged both § 545 and § 1592. 

The cause of action under § 1592 was voluntarily dismissed by 
the government without prejudice. The district court presently has 
before it the remaining claim under § 545 in which plaintiff has ap- 
peared. 

In instituting this action plaintiff seeks, by its complaint, to have 
this Court grant a declaratory judgment “that with respect to the 
seized coffee, there was no violation of 19 U.S.C. § 1592” (paragraph 
10 of complaint). In addition, plaintiff requests the return of the 
seized coffee for the purpose of exportation (paragraph 11 of com- 
plaint), while at the same time admitting the coffee is not subject 
to spoilage if properly stored (paragraph 22 of complaint). Alterna- 
tively (paragraph 12 of complaint), plaintiff seeks an order in the 
nature of mandamus “directing the Defendant United States to 
forthwith commence an action in this court pursuant to 28 U.S.C. 
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§ 1582(1), concerning a violation of 19 U.S.C. § 1592, as it relates to 
the subject coffee.” 

Defendant has moved to dismiss the action on the ground the 
Court does not have jurisdiction to order the return of the seized 
coffee or issue a declaratory judgment to the effect that § 1592 has 
not been violated. Defendant further alleges that plaintiff has 
failed to state a claim upon which relief can be granted, insofar as 
it relates to compelling defendant to institute an action under 
§ 1592. 

In jurisdictional matters the burden of proof rests upon the 
plaintiff. United States v. Biehl, 3 CIT 158, 5389 F. Supp. 1218 (1982); 
Vivitar Corp. v. United States, 8 CIT ———, 585 F. Supp. 1419 
(1984), Appeal No. 84-1638 pending. 

There is no dispute that the government filed the district court 
action prior to plaintiff instituting this action. It is well established 
that a subsequently filed action should be dismissed when a prior 
action is pending in which there is an identity of issues which will 
be determined in the prior lawsuit. Jones v. American Guild of Va- 
riety Artists, 199 F. Supp. 840, (E.D. Pa. 196); 5 C. Wright & A. 
Miller, Federal Practice & Procedure § 1360 (1969). 

Whether plaintiff fraudulently attempted to enter the coffee by 
means of any false document or statement is before the district 
court.! Since jurisdiction over the seized coffee resides in the dis- 
trict court, this court has no jurisdiction over the said coffee or the 
merits of the forfeiture proceedings. Therefore, this court may not 
order the release of the seized coffee. 

The question of whether the court may issue a declaratory judg- 
ment with respect to the fact that plaintiff has not violated §1592 
must be denied since Customs has not determined whether an 
action will be instituted under §1592. The dismissal without preju- 
dice of the action under $1592 by the district court certainly does 
not require such a determination. Accordingly, since neither a 
§ 1592 action has been instituted, nor has there been a trial on the 
merits, such a request is premature. 

Plaintiff's request, in the form of mandamus seeking an order of 
this court to direct Customs to institute an action under §1592, is 
denied. The determination to institute such an action is not a min- 
isterial act but one involving discretion. Relief in the nature of 
mandamus may be used to compel the performance of a ministerial 


1§545. Smuggling goods into the United States 
Whoever ey, and en with intent to defraud the United States, smuggles, or clandestinely 


introduces into the United States any merchandise which should have been invoiced, or makes out or 
passes, or attempts to pass, through the customhouse any false, forged, or fraudulent invoice, or other docu- 
ment or paper; or 

Whoever fraudulently or a imports or brings into the United States, any merchandise contrary 
to law, or receives, conceals, buys, sells or in any manner facilitates the transportation, concealment, or sale 
of such merchandise after importation, knowing the same to have been imported or brought into the United 
States contrary to law— 

Shall be fined not more than $10,000 or imprisoned not more than five years, or both. 

Proof of defendant’s possession of such goods, unless explained to the satisfaction of the jury, shall be 
deemed evidence sufficient to authorize conviction for violation of this section. 

Merchandise introduced into the United States in violation of this section, or the value thereof, to be re- 
covered —_ any person described in the first or second paragraph of this section, shall be forfeited to the 
United States. 
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act but may not be invoked to compel the exercise of discretion. 
Wilber v. United States, 281 U.S. 206 (1930). Before a notice of pen- 
alty is issued, an investigation must be instituted and the specific 
statutory and regulatory framework is required to be followed. 
Since such determination has not been made, institution of a §1592 
action, pursuant to 28 U.S.C. §1582(1), would be premature. If in 
fact an action is instituted, the matter may very well be settled ad- 
ministratively upon the filing of a petition with Customs. Accord- 
ingly, institution of a §1592 action is not at the point where the 
court may entertain plaintiff's request. 

In view of the foregoing, it is hereby 

OrpERED that plaintiff's complaint be, and the same hereby is, 
dismissed, and it is further 

ORDERED that defendant’s motion to dismiss be, and the same 
hereby is, granted. 
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